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A SLAPP ;split

By Jeremiah A, Ho

hemtennombehmdadopt-
ing Section 425.16 of the

to pass legislation curtailing
thesungofSLAPPs(orSu-a:cgc
Lawsuits Agsinst Public Participa-
_ tion). A SLAPP suit is a meritless
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was to prevent the victim from hav-
ing to defend itself against a merit-
less suit all the way through trial.
At the time of enactient, it was a
device that had seemed to greatly
protect those engaged in govern-
ment petitiont

a determination of that

But no good deed goes unpun-
ished. True, Section 42516 has
done much to prevent potential
SLAPP suit filers from even

thinking about cpponeats
mthme&rmmmt .

costly, business tort or defamation
claim. But since 1992, the gradual
perseverance of clever
has eventually poked holes in
the statute — enough for some
reform. One example of a needed

Between the two
approaches, ['Liv
v. Moore’] seems
closer to the
statute’s infent
of effectively
deterring SLAPPs
because ifs
approach more
successfully
puiches the
loophole that
voluntary
dismissal cases
present.

change lies in subsection (c) of the

stxme,whxchpmvidwthzt'inany

action subject to subdivision (b), 2
defendan

to recover his or her attorney’s
fees and costs.” In a classic SLAPP
suit involving the use of a Section
425,16 motion to strike, where the

l&dallthewayupto
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the

SLAPP ’su:t‘ﬁler"'should lose_and
the victim is the prevailing party
for attorney fees. But murkier situ-
ations arise when a SLAPP suit is
filed, the SLAPP victim moves to
strike under Section' 425.16, and
then before the motion is nearly
determined, the filer voluntarily
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te5 77 CaLR;m'.Zd 600 (‘1998) This
case arose a landlord-tenant
dispute_where dﬁdhw landlords

‘The
Section 425.16. Before the motion
was determined, the landlords
dismissed the suit.
attorney

ing parties under subsection (¢)
ofSecﬁonmls.Butbm

tenants’ motion to strike had not
been decided, the landlords chal-
lenged whether the tenants were
Section 425.16 gave o guidance.
All the statute proffered was that “a
ptevaﬁmgpanyonaspem.lmomd
costs. It did not define what consti-

cases when the plaintiff voluntarily
dismisses, the Coltrain court fash-
foned 2 mlepmnd.\ngthawhm

[itigatién objéctives.

not satisfactory as to the letter _
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was crafted just a year later when
a gimilar case reached the 2nd
District Court of Appeal in Lix v.
Moore, 81 Cal.Rptr.2d 807 (1999).
In Lig, an alternative healer sued
amedical bills processor for breach
of fiduciary duty, interference with
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anddedaratory:didamﬂhepro-
cessor had reported the lLealer’s
infractions to governmental agen-
cies. The processor moved to stsike
under Section 425.16 and the healsr
voluntarily dismissed before the
_motion was decided. The bills pro-
"cessor asked for attorney fees as
the prevailing party. Again, Section
425.16 offered no guidance,
Butwhenthe case wentonappeal,
the 2nd District found fault with
Cawmn:pragmahcappmach—m

in initiating the suit is not neces-
sarily to win the suit but rather to

dnmtheSLAPPmtunofumcand .

425.16mouonisdaddedmdthen
the filer simply dismisses the suit
without recourse as it never hap-
pened, doesn't this mean that the
SLAPP filer’s litigation objectives
weBr:;:et? of this th

use reasoning, the
2nd Dish-ictfzshxonegeadxﬁum

The court abandoned - Col:mm?
presumption-based dpproach and
created a test based on visiting
merits of the anti-SLAPP motion
despite the vohumtary dismissal
Because no other guidance in Sec-
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dismissed?

proceeding to rule on the merits of
themnhontosﬁkemywaylissm-
tially, thczmlesu'wtxssmngto

prevailing party for attorney fees if
it can be shawn that a SLAPP suit
hagin:;edbeenﬁled.

o subsequent published opinion
bas weighed in on the Coltyuin and
Liz split, nor on the kole in Section
425.16 created by the
dismissal

criticizing i
For instance, B.E. Witkin' opedly
nllsomfheﬂmthhCo!mm

Pleading.”
Meanwhile, “California Practice
Guxde Civil Procedure Before

Coltrain and Liu as available ap-
pmadmbutﬂmaddmg!hauhe

reform of Section 425,16, recogniz-
ing that voluntary dismissat cases.
can subvert the section’s intent and
clarifying that the proper way to
determine a “prevziling party
special motion to strike” msubsec-
uon(c)momd'mmﬂingpmy'
within the context of the statu-
tory phrase “"on a special motion
tosuﬂne. 'l'helzttq-cmﬂdbedone
wvithout disrupting the - statute's
operative sections simply by adding
an actual definition of “preveiling
party” alongside the statute's other
deﬁanterms.TheLegs!me
could then codify Liu by inserting
its approach within (hatdeﬁniﬁon
for voluntary dismissal situations.
lnth:swzy.theremay’besa.fety
in certainty after all.
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